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Surviving the Construction Crisis 

Introduction

 

With the ongoing economic impacts of COVID-19, construction

companies face unprecedented challenges. 

 

The following is a guide to navigating the challenges of today’s

challenging and uncertain business environment. 

 

Should you have any questions about the guide or want to know more

about how the issues covered apply to your business’s unique set of

circumstances, get in contact with us. 
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A formal insolvency appointment

Restructuring the business in some other way to help the directors trade through their
potentially insolvent situation.

Insolvency Lawyers often work with tax accountants and company directors in advising
company directors on their potential options when dealing with cash flow difficulties.
 
Often, a company director or accountant will come to us with a list of information and some
financial concerns, such as a trade creditor breathing down their neck, or demands from the
ATO. 
 
How Do Insolvency Lawyers Help Accountants and Directors Resolve Cash Flow Issues? 
 
We will sit down with the directors and company accountants and advise them on what their
potential options are. Solutions to cash flow issues could be: 
 

 

Solving Cash Flow Problems
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How up-to date the company director's superannuation payments are, and
How up-to date the company's tax lodgements are

 When businesses have cash flow problems, it's very common to see that the ATO is one of
their largest creditors. 
 
And a question we often receive from clients is: Do I need to pay the ATO?
 
There's no hard and fast rule on what a company needs to do with respect to its ATO debt.
But generally what we'll do is sit down with the director to better understand the nature of
the tax debt and unique circumstances, details we consider include:
 

 
Once we get a comprehensive understanding of your situation, we'll give you
recommendations about how to manage your tax debt. 
 
Sometimes, it's appropriate to place the company into liquidation or voluntary
administration. And depending on the circumstances of the company, a small business
restructure may be an alternative option. 

Dealing With Tax Debts
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 It's very possible that you are personally liable for
cash flow issues. 

Business owners often ask us, am I personally liable for cash flow issues?

Whilst it's different in every scenario, the short answer is yes. It's very possible that you are
personally liable for cash flow issues. 

This is something that we often call trading whilst insolvent. When a company is placed into
liquidation, a director can be personally liable for the debts the company has incurred while
it was insolvent. 
 
So, if you are experiencing cash flow issues and think you may be trading whilst insolvent, it
is always best to seek professional advice. 
 
That way, you can make sure that you protect yourself from personal liability. 

When am I Personally Liable? 
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What is a statutory demand? 
 
A statutory demand is a formal notice issued under section 459E of the Corporations Act
2001 (Cth). 
 
Statutory demands allow creditors to demand payment of debts owed to them. 
 
In order to issue a statutory demand, the amount owed must be at least equal to the
statutory minimum (currently $4000). 
 
What do I do with a statutory demand? 
 
The short answer is do not ignore them. 
 
If you are served with a statutory demand, it is a demand for payment, and you must make
the payment within 21 days. Otherwise, you must issue an application to have the statutory
demands set aside. 
 
If you ignore a statutory demand from a creditor, that creditor can take steps to start
winding up your company and place it into liquidation. 
 
Statutory demands are very serious documents. So, if you are ever served with one it's
important that you take them very seriously.
 
There are ways to oppose a statutory demand. But to do, so it's critical that you seek legal
advice as soon as you receive the demand. Time limits on statutory demands are very strict
and it's not possible to seek extensions on setting aside the statutory demands. 

Responding to Statutory Demands
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What is a preference payment?
 
Many creditors are served with a letter of demand from a liquidator seeking repayment of a
preference payment. 
 
A preference payment is a special power that a liquidator has to review the payments that
were made in the six months prior to the company being placed into liquidation. Liquidators
can then claw back any payments that were made to preferred creditors.
 
Often clients think this is unfair, as those payments were for work that they did for the
company before the company was placed into liquidation and relinquishing the payment will
have a negative impact on their own business. 

However, preference payments are an unfortunate reality of insolvency cases. And the
sooner you respond to a preference payment order, the sooner your business can recover
from any resulting lost revenue. 

Preference Payments
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One of the large reasons why many construction businesses are either failing or struggling
is due to the impact of increased costs on fixed price contracts.
 
It's not uncommon for a construction business to run on very thin margins. As a result, they
have been hit hard by the significant increase in the cost of raw materials, as well as the cost
to bring raw materials to Australia. 

Because the cost on the contract is lower than the actual cost to complete the build, fixed-
price contracts have put a lot of pressure on construction businesses to trade at all, let alone
profitably.
 
Faced with unsustainable obligations, builders are either trying to get out of those contracts
or renegotiate the terms to be slightly more favourable, so they can complete existing work
at cost.

Dealing with Unfavourable 
Fixed-Term Contracts
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Act Early
 
The current economic climate and rising interest rates, many businesses are struggling
financially.
 
One of the most important things to remember is that there are options, but a critical piece
of the puzzle is that it is important to seek advice early. 
 
The earlier a director seeks advice the more likely it is that there will be multiple options
available for that director to either save the business and continue trading or potentially sell
the business as a going concern 
 
We often recommend that our clients be proactive - seek advice quickly and act early. Don't
stick your head in the sand. 
 
If you have any questions, feel free to get in contact with our Insolvency Lawyers. If you
require assistance, our expert team will help guide you make the right decision for business
quickly, so you can avoid further pain in the future and get on with life. 

What Should You Do to Save Your
Business? 
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We exist to help organisations make the world a

better place, by ensuring a solid legal foundation

for life-changing innovation and positive social

change. Our mission is reflected in our motto:

creating value for our clients, our people, and

the community.

 

Our firm was founded in 1993 by expert

technology lawyers Peter Francis and Jenni

Lightowlers. It arose from the Legal Group

within CSIRO’s technology transfer agency. In

founding FAL Lawyers, Peter and Jenni set out

to make legal support for innovation and

technology commercialisation more accessible

and effective. 

 

We are recognised as the leading legal experts

in research and technology commercialisation.

Over the years, in order to better serve our

community, we have grown to specialise in

construction and insolvency law. 

About FAL
Lawyers
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Our Construction and
Insolvency Law Team

Chloe Moorfoot, Partner
Contact Chloe

Malcolm Liu, Lawyer
Contact Malcolm

Daniel Conti, Lawyer
Contact Daniel

Olivia Cassano, Lawyer
Contact Olivia
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Contact Us
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(03) 9642 2252

Enquiries@FAL-Lawyers.com.au

Find Out More

https://fal-lawyers.com.au/practice-areas/building-construction/

https://fal-lawyers.com.au/practice-areas/insolvency-
restructuring-and-turnaround/

Melbourne:
 Level 45/600 Bourke St, 
Melbourne VIC 3000

Canberra: 
Level 3, 10 National Circuit, 
Barton ACT 2600
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The contents of this book does not constitute legal advice and should not be
relied upon as such. It is general information only. If this book pertains to

any matters you or your organisation may have, it is essential that you seek
legal and relevant professional advice. 
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